
West Bengal Real Estate Regulatoy nytfgriW
Calcutta Greens Commercial Complex (lst Floor)

1O5O/2, Survey Park, Kolkata- 7OO O75

MO

Shreejarshyama Realty Limited " " "' Complainant

Vs

Yes Bank Limited. Respondent

Note of
action

taken on
order

Order and signature of the AuthoritY
S1. Number
and date of

order

t Gopal Krishna Lodha, being Au
Chartered Accountan

today
Representative of the ComPlainan

signed the Attendance Sheet'

t IS present 1n the physical

Advocate Mr' Sourjya Roy (Mob' No' 9836486947 &' email

sriroy&Eemail.comlispresentinthephysicalhearingtodayonbehalfof
Respondent fiIing vakalatnama and signed the Attendance Sheet'

Heard both the Parties in detail'

As per the ComPlaint Petition:-

1. The ComPlainant has booked residential apartment being flat noa

and I lH' on floor ln the project ..IDEAL
1 1G

approximatelY 5059 ft.
CENTER" havrng carpet area of sq.

built uP area of 5273 sq' ft' and

alongwith seven car parking spaces'

super built area of 7030 sq.

t tered 1nto the registered Agreemen t for sale
2 The Complainan en

Project
Ideal Unique Realtors Private Limited Promoter of the

flat 1 IG and I 1H, on 1 1th floor
Unique Center for no.

purchase of apartment AS men tioned 1n Point 1

25 09.2023 for
total consideration of Rs. 6 ,06,0 3,20 0a

peaceful vacant possesslon of
3 The Complainant received the

1 1 th floor 1n the project 'IdeaI Unique Center'
no 1 1 G and 1 1 H on

4
16.11.2023 for fit outs'
The Complainant paid the entire consideration amount

Rs.6,O6,O3,2OOl- for flat no' 11G and 11H as per the Agreement

Sale. the public notice
5. The Complainant was shocked to learn abou t

newspaper dated 1 8.03.2 024 about his
symbolic possession ln a

as mentioned in Point -1'

The public notice of symbolic possession was issued pursuan

direction passed in O'A' No' 02 of 2024 by Debts Recovery Tribu
t
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7 The De,bts Recovery Tribunal- Kolkata passed the order in o
No o2 of 2024 in the recovery CASC filed by the Respondent
Limited YCS

against deal ReaI Estate S Private Limited.
8 Ideal Rear Estates private Limited has taken term loan from

Limited and has failed to repay the amount of loan taken
interest.

Yes

9 Pursuan t to failure of Ideal Real Estates Private Limited
loan obligation,

to repay
Yes Bank Limited has declared IdeaIEstates Priva te Limited AS Non- Performing Asset

SUbsequently moved ',vith
(NPA)

taking possession of the flat ofComplainant.
10' The complainant being the bonafide buyer was surprised withinstant proceedings by yes Bank Limited.

The complaiuant prays before the Authortty the folowing retiefls):-
1 To direct the Y,ES Bank Limited to stop all proceedings

the scheduled
with re spect

property and release the possession of the property
2. To direct the YCS Bank Limited to release the

from
SUbject matter two flathe proce SS of recovery proceedings

3 To quash, cancel and terminate the notice issued
Limited dated

by Yesi 8 03 2024.
4 To direct Debt Recovery Kolkata to recall the order da2 1 02.2024 passed tn o .A No. o2 of 2024 [Y, BankES Limited VrS.

Real Estates Private Limited)
5 To direct the Receiver AS appomted the instantln matter from

any further steps ln connection wlth the said two flats.
6. To stay all further proceedings by concernedany ln connection

the possession of said two flats

The complaiaant prays before the Authority for the folrowrag iaterrmorders:-

1' To direct the yes Bank Limited to stop all proceedings with respectto the scheduled property and release the possession of the property.2' To direct the yes Bank Limited to release the subject matter twoflats from the process ofrecovery proceedings.
3' To quash, cancel and terminate the notice issued by yes BankLimited dated I8.O3.2024.
4' To direct Debt Recovery Tribunal -1, Kolkata to recall the orderdated 2l'o2'2o24 passed in way no. 02 of 2024 fyes Bank Limited vsIdeal Real Estates private Limited).
5' To direct the Receiver as appointed in the instant matter fromtaking any further steps in 

"orrr."ti,on with the said propert5z.6' To stay all further proceedings by any concerned in connection withthe possession of said property.

The complainant stated at the time of hearing that the complainant isin the peaceful ownership and possession of the subjeJt matter flats bearing no.llG and ,lH on rlth floor in the project.rdeal unique center,. Herequested for necessar5r direction for stay of all the proceedings taken by theRespondent Bank.
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The Advocate of the Respondent stated that the Bank deals with public

and the property IS a mortgaged property The Stlbject matter flat has
money

Private
been mortgaged with the Ye Bank Limited by the Ideal Real Estates

Limited. The Respondent has taken action AS per law 1n accordance with

section 13(4 of the SARFAESI Act. The said section provides that,

"section 13(4).- In case the borrower fails to discharge his liability in full

within the period specified in sub-section (2), the secured creditor may take

recourse to one or more of the following measures to recover his secured debt'

namely:-

(a)takepossessionofthesecuredassetsoftheborrowerincluding
the right to transfer by way of lease, assignment or sale for

rcalizirrg the secured asset;"'

He also stated that section 17 of the SARFAESI Act provides that, -

'section 17.- Application against measures to recover secured debts'- (1)

Any person (including borrowerl, aggrieved by any of the measures referred to in

sut-section (a) of seltion 13 taken by the secured creditor or his authorized

officer under this chapter, may make an application along with such fee, as

may be prescribed, to the Debts Recovery Tribunal having jurisdiction in the

matter within forty-five days from the date on which such measure had been

taken:".

TheRespondentstatedthatanypersonincludingthepresent
complainant can take recourse of section 17 of the sARFAESI Act, if he is

aggrieved with any action taken by the bank against the said person in exercise

of the provision contained in section 13(a) of the SARFAESI Act.

He also stated that the Fromoter Ideal Real Estates Private Limited

should be made a party in this matter for proper adjudication of this matter'

Before admitting this matter, first it has to be considered whether this

complaint Petition can be admitted for hearing under section 31 of the Real

Estaie (Regulation and Development) Act, 2016 (hereinafter referred to as the

'RERA Act').

Section 31 Provides that,-

"Section 31. Filing of complaints with the Authority or the adjudicating

officer._(l)AnyaggrievedpersonmayfileacomplaintwiththeAuthorityor
the adjudicating officer, as the case may be, for any violation or contravention of

the provisions of this Act or the Rules and Regulations made there under,

againstanypromoter,allotteeorrealestateagent,asthecasemaybe.

Explanation:-For the purpose of this sub-section "person" shall include

the association of allottees or any voluntary consumer association registered

under any law for the time being in force'

(2)Theform,mannerandfeesforfilingcomplaintundersub-
section (1) shal be such as may be prescribed'"'
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Therefore the question is whether Yes Bank Limited can be considered as
Promoter or not. In this respect a Judgment of High Court of Judicature for
Rajasthan Bench at Jaipur may be taken into consideration.

As per the said Judgment of High Court of Judicature for Rajasthan
Bench at Jaipur in the matter of D.B. Civil Writ Petition No. 136gg/ 2O2t and,
other connected matters, the Honble High court has been pleased to observe
that, -

"28. The last question surviving for our consideration is, does RERA have
the authority to issue any directions against a bank or financial institution
which claims security interest over the properties which are subject matter of
agreement between the allottee and the developers. The term "allottee" has been
defined under Section 2(d) of the RERA Act as to mean in relation to real estate
project the person to whom a plot, apartment or building has been allotted, sold
or otherwise transferred by the promoter and would include a person who
subsequently acquires the said allotment through sale, transfer or otherwise
but does not include a person to whom such plot, apartment or building, as the
case may be, is given on rent. The term npromoter" is defined in Section 2(zk) as
under:-

" 2(zk) "promoter" means,-

(i) a person who constructs or causes to be constructed an
independent building or a building consisting of apartments, or
converts an existing building or a part thereof into apartments, for
the purpose of selling all or some of the apartments to other persons
and includes his assignees; or
a person who develops land into a project, whether or not the

person also constructs structures on any of the plots, for the
purpose of selling to other persons all or some of the plots in the
said project, whether with or without structures thereon; or
any development authority or any other public body in respect of
allottees of-

(a) buildings or apartments, as the case may be, constructed by
such authority or body on rands owned by them or placed at
their disposal by the Government; or

(b) plots owned by such authority or body or praced at their
disposal by the Government, for the purpose of selling all or
some of the apartments or plots; or

(iv) an apex state level co-operative housing finance society and a
primary co-operative housing society which constructs apartments
or buildings for its Members or in respect of the allottees of such
apartments or buildings; or
any other person who acts himself as a builder, coloniser,
contractor, developer, estate developer or by any other n€une or
claims to be acting as the holder of a power of attorney from the
owner of the land on which the building or apartment is constructed
or plot is developed for sale; or

("i) such other person constructs any building apartmenho

(i0

(iii)

(")

w
sa-le to the general pu

or t for
blic
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Explanation.-For the purposes of this clause, where the person who

constructs or converts a building into apartments or develops a plot for sale and

the person who sells apartments or plots are different person, both of them

shatl be deemed to be the promoters and shall be jointly liable as such for the
functions and responsibilities specified, under this Act or the rules and

regulations made thereunder;".

29. The term "real estate agent" has been defined in Section 2(zm) as to
mean any person who negotiates or acts on behalf of one person in a

transaction of transfer of his plot, apartment or building in a real estate project

by way of sale with another person and who receives remuneration or charge for
the services so rendered. Under sub-section (1) of Section 31, any aggrieved

person may file a complaint before RERA or before the adjudicating officer for
any violation or contravention of the provisions of the Act or the rules and
regulations against any promoter, allottee or real estate agent, as the case may

be. The complaint by an aggrieved person thus would be restricted to being filed

against any promoter, allottee or real estate agent. It is in this context the

definition of term "promoter" and its interpretation assumes significance. We

have reproduced the entire definition of the term "promoter". Perusal of this
provision would show that the same is worded "as to mean" and therefore prima
facie is to be seen as restrictive in nature. However various clauses of Section

2(zk) would indicate the desire of the legislature to define this term in an

expansive manner. As per Clause (i) of Section 2(zkl "promoter" means a person

who constructs or causes to be constructed an independent building or a

building consisting of apartments, or converts an existing building or a part
thereof into apartments, for the purpose of selling all or some of the apartments
to other persons and includes his assignees. By couching this clause in "means

and includes" language the definition of a term "promotero is extended by

including within its fold not only a person who constructs or causes

construction of independent building but also his assignees.

30. The term "assignee" has not been defined anlTvhere in the Act. We

would therefore have to interpret the term as it is ordinarily understood in the
legal parlance in the context of the provisions of RERA Act. The Advance Law

Lexicon by P. Ramanatha Aiyar expands the term "assignee" as to grant, to

convey, to make an assignmen! to transfer or make over to another the right
one has in any object as in an estate. It further provides that an assignment by

act of parties may be an assignment either of rights or of liabilities under a

contract or as it is sometimes expressed an assignment of benefit or the burden
of the contract. The rights and liabilities of either party to a contract may in
certain circumstances be assigned by operation of law, for example when a
party dies or becomes bankrupt.".

Therefore, from the above observations of the High Court and from the
definition of "Promoter" as provided in section 2(zk) of the RERA Act, the
Authority is of the considered opinion that Yes Bank Limited is a Promoter in
the present matter for the following reasons:-

The definition of Promoter as provided in section 2(zk) of the RERA Act
provides that Promoter means and includes his assignees also and Yes Bank
Limited can be considered as an assignee as in this case the Promoter Ideal
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Real Estates Private Limited has assigned its right, title and interest to the Yes
Bank Limited by mortgaging the subject matter flat with the said Bank.
Therefore, it is crystal clear that Yes Bank Limited is al assignee of the Ideal
Real Estate Private Limited and therefore it is also a promoter as per the
definition of Promoter in the RERA Act in the present case.

Therefore, after hearing both the parties and after taking into
consideration the documents placed on record, the Authority is pleased. to
admit this matter for further hearing and order as per the provisions contained
in Section 31 of the Real Estate (Regulation and Development) Act, 2016 read
with Rule 36 of the west Bengal Real Estate (Regulation and Development)
Rules, 2021.

Now to take a decision regarding the interim orders and the stay orders
prayed by the Complainant the Authority has to consider some points which are
as follows:-

The first thing to be considered by the Authority that action has been
taken by the Yes Bank Limited as per the provisions of SARFAESI Act
specifically section 13(a) of the said Act. Whether RERA Act will prevail over the
provisions of SARFAESI Act is to be considered.

In this regard section g9 of the RERA Act is surely to be taken into
consideration which provides that,-

"Section 89. Act to have overriding effect.- The provisions of thisAct shall have effect, notwithstanding anything inconsistent therewith
contained in any other law for the time being in force.".

Therefore section 89 of the RERA Act clearly and unequivocally provid.es
that RERA Act shall override and prevail over €rny other law for the time being in
force and from which it can be concluded that RERA Act shall prevail ou", th"
provisions of the SARFAESI Act whenever there is a contradiction between the
provisions of the said two Acts.

In this regard the Judgment of the Supreme Court of India in petition
for Special Leave to Appeal (c) Nos. 1g61-tgrt/2o22 in the matter of Union
Bank of India Vs Rajasthan Real Estate Regulatory Authority & ors. also should
be taken into consideration. The Apex court in the said matter has been
pleased to direct that,-

"36. Our conclusions can thus be summarized as under:_

(i)............

(ii)............

(iii) As held by the Supreme court in the case of Bikram chatteq.i (Supra)in the event of conllict between RERA Act and SARFAESI Act the provisions
contained in RERA would prevail

(iv)...........

(v) RERA authority has the j
aggrieved person against the Bank

urisdiction to entertain a complaint by an
as a secured creditor if the Bank takes
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recourse to any of the provisions contained in section 13(a) of the SARFAESI

Act.

However, is it clarified that para 36(v) reproduced hereinabove shall be

applicable in a case where proceedings before the RERA Authority are initiated

by the Home Buyers to protect their rights. with this, the Special writ Petition

are dismissed.".

With the above observation of Hon'lcle Supreme Court of India it can be

clearly stated that the provisions of RERA Act shall prevail over the provisions

of the SARFAESI Act whenever there is a contradiction between the two Acts

and therefore, the WBRERA Authority has every power and jurisdiction to admit

the present Complaint and heard the matter as per the provisions of RERA Act

and pass orders including stay orders as per the provisions of the RERA Act.

The second question to be considered whether a stay order is actually

required or not.

In this regard it is to be considered that the RERA Act is a later f
subsequent Act and it is a Special Act to protect the right, title and interest of

the Allottees / Home Buyers. Although the Yes Bank Limited has taken action

as per the provisions of section 13(a) of the SARFAESI Act but this action of the

Bank clearly violated and hampered the right of the Complainant who is in the

peaceful possession of the subject matter flat. Already registration and

mutation of the flat has been done in favour of the Complainant and he is in the

peaceful possession ofthe said flat.

In this regard section 11(+)(g) and 11(4)(h) of the RERA Act should be taken

I into 
"or,"ideration 

which provides that, -

"section 11(a). The Promoter shall -

(a)

B pay all outgoings until he transfers the physical possession of the real

estate project to the allottee or the associations of allottees, as the case may be,

which he has collected from the allottees, for the payment of outgoings

(inctuding land cost, ground rent, municipal or other local taxes, charges for

water or electricity, maintenance charges, including mortgage loan and interest

on mortgages or other encumbrances and such other liabilities payable to

competent authorities, banks and financial institutions, which are related to the

project):

Provided that where any promoter fails to pay ail or any of the outgoings

collected by him from the allottees or any liability, mortgage loan and interest

thereon before transferring the real estate project to such allottees, or the

association of the allottees, as the case may be, the promoter shall continue to

be liab1e even after the transfer of the property to pay such outgoings and

penal charge S, if any to the au thority or person to whom they are payable and

proceedingsbe liable for the cost of any legal which may be taken therefor by
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such authority or person;

section 11(4)(h).- after he executes an agreement for sale for any apartment,
plot or building, as the case may be, not mortgage or create a charge on such
apartment, plot or building, as the case may be, and if any such mortgage or
charge is made or created then notwithstanding anything contained in any
other law for the time being in force, it shall not affect the right and interest of
the allottee who has taken or agreed to take such apartment, plot or building,
as the case may be.".

Therefore being the promoters of this project, the Idea] Rear Estate
Private Limited and the yes Bank Limited are both under the obligation to
deliver the flat to the complainant free of any charge, mortgage etc. as per theprovisions contained in section 11(a)(g) and 11(;)(h) of the RERA Act, asmentioned above. Both the Promoters have failed in their obligations. Thecomplainant has no fault in his part therefore his rightful peaceful possession
from the said flat cannot ousted by operation of the SARFAESI Act. Therefore aninterim order of stay shourd be imposed upon the yes Bank Limited until thedisposal of this matter or until further order of this Authority, whichever is
earlier.

This Authority has the power to issue interim orders including stayorder in exercise of the provision contained in section 36 of the RERA Act.
Section 36 of the RERA Act provides that,_

"section 36. power to issue interim orders.-where during an inquiry,
the Authority is satisfied that an act in contravention of this Act, or the rulesand regulations made thereunder, has been committed and continues to becommitted or that such act is about to be committed, the Authority may, byorder, restrain any promoter, allottee or real estate agent from carrying on suchact until the conclusion of such inquiry or until further orders, without giving
notice to such party, where the Authority deems it necessa4r.,.

The Authority is also of the considered opinion that Respondent Bankhas violated the provisions of RERA Act, specificarly section r1(a)(g) and 11(4)(h)of the RERA Act by taking possession of the subject matter flats whereregistration of the said flat has already been done in favour of the complainantand complainant was in peaceful ownership of the said flat. Therefore, theRespondent Bank, being a promoter, is under obligation to vacate the physicalpossession of the flat and deliver the peaceful possession of the flat to theComplainant immediately.

Therefore, after hearing both the parties, the Authority is pleased togive the following directions:-

a) The Respondent yes Bank Limited is hereby directed to stop a]r the
proceedings including notice for auction, if any, with respect to the
scheduled property that is flat bearing nos. r rG and r rH on l rtufloor in the project .rdeal uaique center' and restrain from
taking possession of the said property, till the disposal of this
matter or until further order, whichever is earlier.
An order of stay 1S hereby imposed upon the notice issued by the

18.

a)

YeS Bank Limited dated o3.20/24, till the disposal of this matter
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or until further order, whichever is earlier
b) The Receiver appointed in the instant matter is hereby directed to

restrain from taking any further steps in connection with the

subject matter property.
c) An order of stay is hereby imposed on all further proceedings by

any concerned in connection with the possession of the

complainant in the subject matter property, till the disposal of this
matter or until further order, whichever is earlier'

d) The complainant is directed to submit his total submission

regarding his Complaint Petition on a Notarized Affidavit annexing

therewith notary attested/self-attested copy of supporting

documents and a signed copy of the complaint Petition and send

the Affidavit (in original) to the Authority, serving a copy of the

same to the Respondent, both in hard and scan copies, within 3O

(thirty) days from the date of receipt of this order through email'

e) The Respondent is hereby directed to submit his written Response

on notarized affidavit regarding the Complaint Petition and

Aflidavit of the Complainant, annexing therewith notary attested

copy of supporting documents, if any, and send the Affidavit (in
original) to the Authority serving a copy of the same to the

Complainant, both in hard and scan copies, within 30 (thirty)
days from the date of receipt of the Affidavit of the complainant
either by post or by email, whichever is earlier.

Fix 12.1 1.2024 for further hearing and order

(BHOLANATH

West Bengal Real Estate Regulatory Authority

(TAPAS MUKHOPADHYAY)
Member

West Bengal Real Estate Regulatory Authority
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